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definition the court reads into the Corrupt Practices Act, with the result that 
that act does not apply to acts done or money expended before the affidavit 
of intention is filed. In a concurring minority opinion the Chief Justice and 
Justice Brown declare the entire Corrupt Practices Act void, since it in effect 
adds an additional qualification, that of filing a true account of election 
expenses, to those affirmatively demanded by the Constitution. 

Elections— Voting Machines— Statute Unconstitutional.— In a peti- 
tion for mandamus to compel the board of election commissioners of the 
city of Boston to provide the Australian ballot system at the next election, 
held, that Rev. Laws 1902, c. 11, p. 270, permitting the use of approved 
voting machines in elections was void as contravening Pt. 2, Art. 3, Ch. 1, § 3, 
of the Constitution, that "Every member of the house of representatives shall 
be chosen by written votes." Nichols v. Minton et al. (1907), — Mass. — , 
82 N. E. Rep. 50. 

The constitutionality of the use of voting machines has been before the 
courts of five states : In the matter of the McTammany Voting Machine 
(1897), 19 R. I. 729; In re House Bill No. 1201 (1901), 178 Mass. 605; 
Detroit v. Inspectors of Election (1905), 139 Mich. 548; Lynch v. Malley 
(1905), 215 111. 574; Elwell v. Comstock (1906), 99 Minn. 261. These cases, 
with the exception of the Massachusetts case, arose over the provisions in 
the various state constitutions requiring voting by "ballot." All of them 
decided in favor of the use of the machines, the reason for the decisions 
being well expressed in Elwell v. Comstock, supra, "If by any method substan- 
tially in accordance with the spirit, secret and effective exercise of the 
elective franchise may be accomplished, that method shall not be held in 
violation of the fundamental law merely because not in accord with its 
letter." The Massachusetts constitution is peculiar in that it requires the 
choice of certain officers to be by "written votes." Pt. 2, Art. 3, Ch. 1, Sec. 3. 
Before the passage of the law questioned in the principal case the Supreme 
Court, in answer to a request from the House of Representatives, advised in 
favor of the use of voting machines, though three of the seven justices 
dissented; 178 Mass. 605. Three of the justices, one of whom was the present 
Chief Justice, concurred in an opinion written by Chief Justice Holmes, 
embodying the liberal construction followed in the west. "No doubt," reads 
a portion of the opinion, "the picture in the minds of those who used the 
words was that of a piece of paper with the names of the candidates voted 
for written upon it in manuscript, but the thing which they meant to stop 
was oral or hand voting, and the benefits which they meant to secure were the 
greater certainty and permanence of a material record of each voter's act and 
the relative privacy incident to doing that act in silence." Justice Loring 
agreed with the three justices providing the counting was done under the 
supervision of some election official, and the registering apparatus was visible 
to the voter. The remaining three justices concurred in a minority opinion, 
furnishing a third of the text and all the reasons for the decision in the 
principal case. The court refused to be lured from the letter of the Consti- 
tution. "The turn of a wheel or a dial, the punching of a hole in an unseen 
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roll of paper on which are the names of candidates, by a voter who pulls 
a lever or turns a key, is not the use of a written vote within the meaning 
of the Constitution." It should be noted that while the reason of the opinion 
does not rely on the fact, the registration apparatus of the machine in the 
principal case was invisible to the voter and therefore not within the opinion 
of Justice Loring, the fourth justice in the decision of 1901. 

Eminent Domain — Taking of Railroad Right of Way for Street 
Purposes — Measure of Damages. — Plaintiff, a municipal corporation, brought 
an action to condemn for street purposes a certain strip of land across 
defendant's right of way within the corporate limits. A statute of North 
Dakota requires railroads to build and keep in repair crossings at all points 
of intersection with public highways. Held, plaintiff had a right to such 
property and defendant was entitled to nominal damages, the measure of 
damages in such cases being "the diminution in value of" defendant's 
"exclusive right to the use for railway purposes of the property * * * con- 
demned, caused by the use of the same by the public for a street crossing" 
and not the cost of structural changes, such as grading, planking, building 
sidewalks, etc., because the statute, enacted under the police power of the 
state, places such duty on the railroads. City of Grafton v. St. Paul, M. & 
M. Ry. Co. et al. (1907), — N. D. — , 113 N. W. Rep. 598. 

The general rule in this kind of cases seems to be, that the railroad is not 
entitled to compensation for expenses required in complying with the police 
regulations of the state. C. & A. R. R. Co. v. City of Pontiac, 169 111. 155, 
48 N. E. 485; Chi., Bur., etc. R. R. v. Chicago, 166 U. S. 226, 17 Sup. Ct. 581, 
41 L. Ed. 979; R. R. Co. v. Co. Comm'rs, 79 Me. 386, 10 Atl. 113; State v. 
District Ct., 42 Minn. 247, 44 N. W. 7, 7 L. R. A. 121 ; Railway Co. v. Sharpe, 
38 O. St. 150. Perhaps a majority of courts, however, do not construe the 
rule so broadly as does the principal case, but allow the railroad just 
compensation for the cost of structural changes, such as raising the track, 
Baltimore City v. Cowen, 88 Md. 447, 41 Atl. 900, 71 Am. St. 433 ; building 
a gate or tower, Grand Rapids v. Bennett, 106 Mich. 528, 64 N. W. 585; 
grading and planking, State v. Shardlow, 43 Minn. 524, 46 N. W. 74 ; removal 
of buildings and changes in tracks, M. & B. R. R. Co. v. Orange, 63 N. J. L. 
252, 43 Atl. 730; removing switch-stands and shortening side-tracks, So. 
Kansas Ry. Co. et al. v. Okla. City, 12 Okla. 82, 69 Pac. 1050. A few decisions 
go to the opposite extreme from the principal case and hold that the railroad 
should be paid for all outlays rendered necessary by the change, whether 
required under the police power or not, on the theory that such only is just 
compensation. Kan. Cen. R. R. Co. v. Comm'rs of Jackson Co., 45 Kan. 716, 
26 Pac. 394 ; City of Kansas v. The K. C. Belt Ry. Co., 102 Mo. 633, 14 S. W. 
808, 10 L. R. A. 851. 

Equity — Maxims — Application in Suit for Divorce on Statutory 
Grounds. — A wife, suffering from the effects of alcoholism, was so debilitated 
mentally that the husband had sought to have her placed in an asylum. For 
some reason this was not done, and, shortly after, the husband made a trip to 



